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V/v Bon phuong cham dut hop dong lao dong

~ NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN QUAN TAN BINH - THANH PHO HO CHI MINH

- Thanh phdan Héi dong xét xi so’ tham gom co:

Tham phan - Chu tea phién tda: Ong Luu Quang Vil

CAc Hgi tham nhan dan:

1. Ba Pham Thi Phudc

2. Ba Nguyén Minh Hién

- Thur ky phién toa: Ba Nguyén Thi Mai Phuong, Thu ky Toa 4n nhan dan quan
Tan Binh.

Dai dién Vién kiém sat nhan dan quan Tan Binh tham gia phién toa: Ba V& Ngoc
Lién Huong — Kiém st vién.

_Nogay 31 thang 7 ndm 2023 tai tru s¢ Toa an nhan dan quéan Tan Binh, Thanh phé
HO6 Chi Minh xét xt so tham cong khai vu an thu ly s6 17/2022/TLST-LD ngay 28 thang
6 nam 2022 vé tranh chap don phuong cham dut hop dong lao dong theo Quyet dinh
dua vu an ra xét xur so 324/2023/QbXXST-LDP ngay 04 thang 7 nam 2023 gilra Cac
duong su:

Nguyén don: Ba Tran Thi Cam T — sinh ndm 1981; dia chi: 2 D, phuong P, Quan
A, Thanh phoé H6 Chi Minh. (Cé mat)

Bi dan:,Cﬁ‘ng ty TNHH Al (A) Limited — VietNam; Dia chi: A C, Phuong D, quan
T, Thanh pho H6 Chi Minh.

Ngudi dai dién hop phép cuia bi don: Ong Mai Bien S, sinh nam: 1996; bja chi: C
N, Phuong A, quan T, Thanh pho H6 Chi Minh — la nguoi dai dién theo uy quyen (Giay
uy quyen ngay 26/7/2023) (C6 mat)

NQI DUNG VU AN:

Theo don khoi kién va trong qua trinh giai quyét vu 4n nguyén don ba Tran Thi
Cam T trinh bay:

Ngay 10/3/2021 ba T vao lam viéc tai cong ty TNHH Al (A) L1 (sau day goi tat
la cong ty A2) theo Hop dong thir viéc sé 93/AQ-HRD/HDTV. Ngay 10/5/2021 ba T va
cong ty TNHH Al (A) L — L1 ky hop dong lao dong s6 93/AQ-HRD/HPLD, néi dung:
hop dong lao dong xac dinh thoi han 12 thang tir ngay 10/5/2021 dén ngay 09/5/2022,
chac vy nhéan vién thu mua; lwong gop: 12.000.000 dong/thang (bao gom: mirc luong
bao hiém xa hoi 5.000.000 ddng/thang, phu cip chuyén can 1.000.000 ddng/thang, phu
cap dién thoai 3.000.000 dong/thang, phu cip xing xe 3.000.000 dong/thang).



Sau khi ky két hop dong lao dong, ba T ludn hoan thanh tét nhiém vu va trach
nhiém ctia minh ddi véi cong ty dudi sy gidm sat va quan ly cia T1 bd phan Thu mua
1a nguoi quan ly truc tiép. Trong khoang thoi gian dich bénh covid 19, cong ty A2 dua
ra thong bao cho nhan vién lam viéc tai nha tir ngay 15/7/2021, trong d6 bo phan Thu
mua s& lam viéc tai nha chi huong 50% luong. Bé chia sé kho khan véi cong ty, ba T
d6ng y 1am viéc va chap nhan cac diéu kién do cong ty dua ra.

Trong qué trinh 1am viéc c6 nhirng bat déng va chua di dén thdng nhat giita Truéng
phong Thu mua va Giam déc céng ty A2, tuy nhién nhan thay T1 b phan thu mua van
la cép trén diéu hanh truc tiép ciing nhu 13 thanh vién trong ban 1anh dao nén ba T van
tuan theo sy diéu hanh cua T1 bo phan. Chinh vi diéu d6 ma ba T bi cong ty A2 gui
Bién ban xu ly vi pham ky luat qua thu dién tor ngay 02/8/2021 véi 1y do “khong tham
gia dao tao” vé6i hinh thirc “khién trach, nhic nhé lan 17 trong khi ba van thuc hién tot
cac cong viéc do Trudng phong phan cong. B4i véi Bién ban xu ly vi pham ky luat nay,
cong ty dua ra thoi han phan hoi trudc ngay 05/8/2021, néu khdng phan hoi duoc xem
1a @ong y. Trong thoi han do, ba da phan hoi va néu Ién y kién ciia minh nhung phia
cdng ty A2 van phot 1o va khong giai quyét phan hdi caa ba.

Dén ngay 11/8/2021, ba T nhan duoc théng béo tir cong ty A2 vé viéc cham dut
hop ddng lao dong ké tir ngay 12/9/2021, Iy do cham dat hop dong: cong ty phai thu
hep hoat dong thoi gian dai va dong ctra dirng hoat dong vao ngay 01/8/2021 du da ¢
gang tim moi bién phap khac phuc cua dich bénh viém phoi do virus covid-19 gay ra.

Ba T cho riang cong ty A2 di don phuong cham dut hop dong lao dong trai phéap
luat vi theo diém ¢ khoan 1 Picu 36 Bo luat lao dong nam 2019 thi cong ty phai “tim
moi bién phap khac phuc nhung van budc phai giam chd 1am viéc” nhu: dieu chuyén
nguoi lao dong sang lam cong viéc khac, thoa thuan tam hoan thuc hién hop ddng lao
dong hoac thoa thuan vé tién luong ngung viéce, tuy nhién truéc khi thdng béo cho
nguyén don nghi viéc thi bj don d khéng thyc hién cac bién phap khic phuc trén. Bong
thoi cong ty khong hé thdng bao cho nhan vién biét viéc “déng ctra dirng hoat dong vao
ngay 01/8/2021” va khong cung cap ching ct ching minh viéc da tim moi cach nhung
bugc phai thu hep hep hoat dong kinh doanh, cat giam nhan su.

Vi vay ba T d3 khai kién yéu cau cong ty A2 phai: thanh toan 02 thang tién luong
do don phuong chdm dit hop dong 1a: 24.000.000 ddng; thanh toan nhirng ngay luong
ma ba khong duoc lam viéc tir ngay 12/9/2021 dén thang 4/2022, tam tinh 1a: 84.000.000
d6ng; thuc hién day da ché do bao hiém x& hoi, bao hiém y té, bao hiém tu nguyén tir
thang 9/2021 dén thang 4/2022 (dwa trén muc lwong 5.000.000 dong theo Hop dong lao
dong).

Bi don Cong ty TNHH A1 (A) Limited — VietNam do 6ng Mai Dién S - nguoi dai
dién theo ay quyén trinh bay:

Bi don xac nhan c6 ky hop dong lao dong véi noi dung nhu nguyén don trinh bay.
Cong ty A2 hoat dong kinh doanh linh vuc nha hang va siéu thi tai dia chi A C, Phuong
D, quan T, Thanh ph H6 Chi Minh. Nam 2021 1a nam bung phat dich covid-19 tai Viét
Nam, dic biét I tai Thanh phd H6 Chi Minh. Ciing gidng nhu cac doanh nghiép khéc,
cdng ty A2 bi anh huang nghiém trong vé doanh thu béi dich bénh covid-19. Céng ty
A2 lién tuc bi tinh trang thua 16 vi doanh thu bi tut giam bai tinh hinh dich bénh covid-
19 kéo dai, nhat Ia tr thoi diém Thanh phé H6 Chi Minh &p dung gidn cach x& hoi ngay
31/05/2021. Vi tinh hinh dich bénh covid-19 dang & mirc rat nguy hiém, kém theo tinh
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hinh gidn c4ch tai Thanh phé H& Chi Minh kéo dai va khéng cé bat ct diéu gi co thé
duoc iy 1am cin ct dé phan doan thoi diém ma dich bénh s& két thuc, do d6 ngay
01/8/2021 cong ty bugc phai dong ctra dja diém kinh doanh va giam chd lam viéc. Tuy
nhién, vao thoi diém nay da sé cac nhan vién cua cong ty A2 déu tu nguyén xin nghi
viéc.

Can cir diém ¢ Khoan 1 va diém b Khoan 2 Diéu 36 B luat Lao dong nam 2019,
ngay 11/8/2021 cong ty A2 da giri thdng béo cham dit hop dong lao dong dén ba Tran
Thi Cam T 1a dung quy dinh caa phap luat. Do d6, céng ty A2 khong chap nhan toan bo
yéu cau khai kién cia nguyén don theo don khai kién bao gém: Yéu cau cong ty A2
thanh toan cho ba T 02 thang tién lvong do don phuwong cham dut hop dong lao dong;
tra tién lwong nhitng ngay ba T khéng duoc 1am viéc (tir ngay 12/9/2021). Tam tinh 1a
07 thang; thuc hién day du ché do bao hiém x& hoi, bao hiém y té, bao hiém that nghiéep
cho ba T tir thang 9/2021 dén thang 4/2022.

Sy viéc cong ty A2 gai email kém theo file mém c6 tén “Bien ban xu ly vi pham
ky luat Ms.Tu.pdf” vao ngay 02/8/2021 chi la nhac nhé cua cong ty ddi véi ba T vé thai
do lam viéc chur day khong phai 1a hinh thirc xu ly ky luat lao dong va né khong lién
quan dén viéc cong ty A2 cham duat hop dong lao dong ddi véi ba T.

Tai phién toa,

Ba T giir nguyén y kién cho rang viéc Cong ty A2 don phuong cham dut hop dong
lao dong trai phap luat. Do d6, ba giit nguyén yéu cau Cong ty A2 thanh toan 02 thang
tién lvong do don phuong cham dut hop ddng 13: 24.000.000 dong; thanh toan nhiing
ngay luong ma ba khong duoc 1am viéc tir ngay 12/9/2021 dén thang 4/2022, tam tinh
13: 84.000.000 dong; thuc hién day da ché do bao hiém xa hoi, bao hiém y té, bao hiém
tu nguyén tir thang 9/2021 dén thang 4/2022 (dwa trén muc lwong 5.000.000 dong theo
Hop dong lao dong).

Ong Mai Dién S - Nguoi dai dién hop phap cia Cong ty TNHH A1l (A) Limited —
VietNam giir nguyén y kién cho rang viéc bi don don phuong chdm dut hop dong lao
dong véi ba T 1a dung quy dinh cua phép luat. Do dé, nhitng yéu cau cua ba T 1a khdng
¢6 can clr nén dé nghi Hoi dong xét xa khdng chap nhan yéu cau khai kién caa ba T.

Dai dién Vién kiém sat nhan dan quan Tan Binh phat biéu y kién: Can cu diém ¢
Khoan 1 va diém b Khoan 2 Biéu 36 Bo luat Lao dong ndm 2019, ngay 11/8/2021 cong
ty A2 da guri théng béo cham dit hop dong lao dong dén ba Tran Thi Cam T 1a ding
quy dinh caa phap luat. Do d6 dé nghi Hoi dong xét xir bac toan bo yéu cau khai kién
ctia nguyén don vé viéc yéu cau Coéng ty TNHH Al (A) Limited — VietNam thanh toan
02 thang tién lwong do don phuong chim dit hop dong 1a: 24.000.000 dong; thanh toan
nhitng ngay lwong ma ba khong dwoc 1am viéc tir ngay 12/9/2021 dén thang 4/2022, tam
tinh 1a: 84.000.000 dong; thuc hién day da ché do bao hiém xa hoi, bao hiém y té, bao
hiém tu nguyén tir thang 9/2021 dén thang 4/2022 (dwa trén muc lwong 5.000.000 dong
theo Hop dong lao dong).

NHAN DPINH CUA TOA AN:

Can ctr vao cac tai lidu, ching ctr ¢ trong hd so vu an dugc xem xét tai phién toa
va két qua tranh tung tai phién toa, Hoi ddng xét xtr nhan dinh:

[1] Vé quan hé tranh chap: Ba Tran Thi Cam T khoi kién don phuwong cham dit
hop dong lao dong d6i véi bi don Cong ty TNHH A1 (A) Limited — VietNam c6 tru so
tai quan T, Thanh phd H5 Chi Minh. Hoi dong xét xir xét thiy day 1a quan hé tranh chap
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vé truong hop don phuong cham dut hop dong lao dong, Toa an nhan dan quan Tan
Binh thu ly giai quyét 1a ding quy dinh ctua phap luét theo quy dinh tai diém ¢ Khoan 1
Diéu 36 Bo luat Lao dong 2019 va diém a, b khoan 1 Diéu 32, diém ¢ khoan 1 Diéu 35;
diém a khoan 1 Diéu 39 Bo luat T4 tung dan su.

[2] Xét yéu cau khoi kién ctia ba Tran Thi Cam T:

[2.1] Hai bén déu x4c nhan giita nguyén don va bi don c6 ky hop dong lao dong
xéc dinh thoi han 12 thang tir ngay 10/5/2021 dén ngay 09/5/2022, chirc vy nhan vién
thu mua; luong gép: 12.000.000 dong/thang (bao gom: murc luong bao h1em xa hoi
5.000.000 dong/thang, phu cap chuyén can 1.000.000 dong/thang, phu cdp dién thoai
3.000.000 dong/thang, phu cap xing xe 3.000.000 dong/thang) 1a pht hop voi quy dinh
phap luat.

[2.2] V& viéc ngudi st dung lao dong don phwong cham dat hop dong lao dong:
diém ¢ khoan 1 Diéu 36 Bo luat Lao dong nam 2019 quy dinh “Ngudi st dung lao dong
¢ quyén don phuong cham dut hop dong lao dong trong trudng hop sau day:

¢) Do thién tai, hoa hoan, dich bénh nguy hiém, dich hoa hoac di doi, thu hep san
xuat, kinh doanh theo yéu cau cta co quan nha nudc ¢6 tham quyén ma nguwoi sir dung
lao déng da tim moi bién phap khdc phuc nhung van bugc phdi giam ché l1am viée; ”

Thoi diém Cong ty A2 don phwong cham dut hop ddng lao dong véi ba T 14 ldc
Thanh ph6é H6 Chi Minh thyc hién gidn cach xa hoi, ngudi dan khong duoc ra duong,
cac cong ty chuyén sang ché do lam viéc tai nha. Cong ty A2 hoat dong trong linh vuc
siéu thi nha hang nén thoi diém nay khong thé hoat dong dugc nén cdng ty A2 da don
phuong chdm dit hop dong lao dong véi ba T bang thong bao sé 1108/TB-AQP ngay
11/8/2021 vé viéc chdm dit hop dong lao dong 1a dung quy dinh cua phép luat.

Ba T cho riang Cong ty A2 da don phuong cham duat hop dong lao dong trai phéap
luat vi theo diém ¢ khoan 1 Diéu 36 B0 luét lao dong nam 2019 thi cong ty phai “tim
moi bién phap khic phuc nhung van budc phai giam chd lam viéc” nhu: diéu chuyen
ngudi lao dong sang 1am cong viéc khac, thoa thuan tam hodn thyuc hién hop déng lao
dong hoac thoa thuan vé tién luong nging viéce, tuy nhién truéc khi thong béo cho
nguyén don nghi viéc thi bj don d khéng thyc hién cac bién phap khic phuc trén. Bong
thoi cong ty khong hé théng bao cho nhan vién biét viéc “dong cira ding hoat dong vao
ngay 01/8/2021” va khong cung cap ching cir ching minh viéc di tim moi cach nhung
bugc phai thu hep hep hoat dong kinh doanh, cat giam nhan sy, 1a khong c6 can cit do
truéc d6 cong ty da giam gio 1am va chuyén sang l1am viéc tai nha va véi cong ty chuyén
hoat dong trong linh vuc nha hang va siéu thi thi trong thoi diém dé bat budc phai dong
ctra va khong thé hoat dong nén Céng ty TNHH A1 (A) L — VietNam théng bao cho ba
Tran Thi Cam T vé viéc don phuong cham dut hop dong lao dong trude 30 ngay 1a ding
quy dinh caa phap luat.

Nén Hoi dong xét xir bac toan bo yéu cau khoi kién ciia nguyén don vé viéc yéu
cau Cong ty TNHH A1 (A) Limited — VietNam thanh toan 02 thang tién lwong do don
phuong chim dut hop dong 1a: 24.000.000 dong; thanh toan nhitng ngay luong ma ba
khong dugc 1am viéc tir ngay 12/9/2021 dén thang 4/2022, tam tinh 1a: 84.000.000 dong;
thuc hién day du ché do bao hiém x& hoi, bao hiém y té, bao hiém ty nguyén tir thang
9/2021 dén thang 4/2022 (dya trén mirc lwong 5.000.000 dong theo Hop dong lao dong).

[3] Vé an phi lao dong so tham: Ba Tran Thi Cam T duoc mién nop.
Vi céac |& trén,



QUYET PINH:

Can ctr diém b khoan 1 Diéu 35; Diém ¢ Khoan 1 Diéu 36; Diéu 39 Bo luat Lao
dong 2019; Dicu 271 diém a, b khoan 1 Diéu 32, diém ¢ khoan 1 Piéu 35; diém a khoan
1 Diéu 39, Diéu 271, 273 ctua Bo luat Té tung dan su; Can cir Luat Thi hanh an Dan sur;

Cin ctr Luat phi, 18 phi nim 2015 va diém a khoan 1 Diéu 12, Khoan 4 Piéu 26
Nghi quyét s6 326/2016/UBTVQH14 ngay 30-12-2016 cia Uy ban Thuong vu Québc
hoi quy dinh vé& muc thu, mién, giam, nop, quan ly va st dung an phi va Ié phi Toa an;

1. Khéng chap nhan toan bd yéu cau khai kién cua ba Tran Thi Cam T vé viéc yéu
cau Cong ty TNHH A1 (A) Limited — VietNam thanh toan 02 thang tién lwong do don
phuong cham dat hop dong 1a: 24.000.000 dong; thanh toan nhiing ngay lwong ma ba
khong dugc 1am viéc tir ngay 12/9/2021 dén thang 4/2022, tam tinh 1a: 84.000.000 dong;
thuc hién day du ché do bao hiém x& hoi, bao hiém y té, bao hiém tu nguyén tir thang
9/2021 dén thang 4/2022 (dwa trén mirc lvong 5.000.000 dong theo Hop dong lao dong).

2. V& an phi lao dong so tham: Ba Tran Thi Cam T dugc mién nop an phi lao dong
so tham.

3. Vé quyen khéang céo, khang nghi: Puong sy duoc quyen khang céo trong han

15 ngay ke tur ngay tuyén an. Vién kiém sat nhan dan cung Cap, Vién kiém sat nhan dan
cap trén dugc quyén khang nghi theo quy dinh cua Bo luat T4 tung dan su.

Noi nhan: TM. HOI PONG XET XU SO THAM

- Vign kiém sat nhan dan quan Téan Binh; THAM PHAN - CHU TQA PHIEN TOA
- Chi cuc Thi hanh an dan sy quan Tan Binh; )

- Cac duong sy;

- Luu VP, hd so.

Luu Quang Vi



